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STATEMENT OF QUESTIONS PRESENTED 

The questions are two: (a) whether the incorporation of 
a separation agreement, which provided among other things 
for the support of the parties’ minor child, in the judgment 
of divorce constitutes an order of court to pay the amount 
specified, and thus enforcible through contempt proceed¬ 
ings and the entry of a money judgment; and (b) if there 
was no order of court in the premises, whether jurisdiction 
nevertheless did not exist to enter a money judgment for 
the arrearage as a contract obligation. 




SUBJECT INDEX 


Jurisdictional Statement - 1 

Statement of the Case-1 

Points Relied Upon on Appeal-2 

Summary of Argument-3 

Argument-3 

Conclusion-6 

INDEX OF AUTHORITIES 

Annotation 154 A.L.R. 479- 5 

Corpus Juris, VoL 21, p. 204- 4 

Emrich v. McNeil, 75 U. S. App. D. C. 307; 126 Fed- 2d 
841_3, 4, 5 

Queen v. Queen, Advance Sheet, U. S. App. D. C. Jan. 
Term 1951 - 4 

Woodruff v. Woodruff, 85 U. S. App. D. C. 424, 176 F. 

2d 72 _ 4 

Woodruff v. Woodruff, 60 A 2d 538_4 


i 





Inited States Court of appeals 

Foe the District of Columbia Circuit 


April Term 1951 


No. 10998 


MARY ELIZABETH SISSON, Appellant, 

v. 

LEON SISSON, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


i 

JURISDICTIONAL STATEMENT 

i 

This is an appeal from a final decision of the District 
Court, and jurisdiction to review the same is vested in this 
Court under, and by virtue of, Title 28, Section 1291, United 
States Code. 

! 

STATEMENT OF THE CASE 

] 

Appellee instituted an action against appellant for an 
absolute divorce on the ground of five years voluntary j 
separation (App. 2). Appellant answered neither admit- j 
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ting nor denying the separation; advised the court that a 
separation agreement had been entered into between the 
parties providing for the custody and maintenance of their 
minor child; and prayed that said agreement be included 
as part of any decree that might issue in the proceedings 
(App. 3). Following a hearing the District Court entered 
a judgment granting appellee an absolute divorce, award¬ 
ing permanent custody of the minor child to appellant, and 
concerning said child’s maintenance directed as follows: 

“ORDERED that the agreement of the parties dated 
September 8, 1948, and attached hereto as * Exhibit (a)’ 
be and it hereby is approved by the Court and incor- 
ported herein by reference (App. 5).” 

Under the agreement appellee agreed to pay appellant 
$20.00 per week for the support of said minor child, and to 
provide medical care and clothing (App. 6). 

Appellant filed a motion January 29, 1951 (others pre¬ 
viously filed but withdrawn) to cite appellee in contempt 
and for money judgment (App. 10). At the hearing appel¬ 
lee raised the question of jurisdiction of the District Court 
to grant any relief under the motion upon the ground that 
the incorporation of the separation agreement in the judg¬ 
ment of divorce was not an order of the court to pay main¬ 
tenance, and thus there was no basis for contempt pro¬ 
ceedings or entry of a money judgment, the District Court 
sustained this view (App. 11), entered an order denying 
the motion (App. 11), and from which this appeal was 
taken. 


POINTS RELIED UPON ON APPEAL 

The District Court erred in holding it lacked jurisdiction 
(1) to cite the appellee for contempt, and (2) to enter a 
mohey judgment for the arrearage—in this case if not 
under the judgment of divorce, then at least as a contract 
obligation. 
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SUMMARY OF ARGUMENT 

The incorporation of the separation agreement in the 
judgment of divorce constituted a sufficiently definite and 
certain order for maintenance of the minor child, and one 
enforcible through contempt proceedings and the entry of 
a money judgment. But, if this was not the case, jurisdic¬ 
tion at least existed to enter a money judgment for the 
arrearage as a contract obligation. 

ARGUMENT 

L 

It is settled law in this jurisdiction that parents, upon 
submitting themselves to the jurisdiction of a court chan¬ 
cery, cannot by private agreement “deprive it of power to 
control the custody and maintenance of the child” (Emrich 
v. McNeil, 75 U. S. App. D. C. 307; 126 Fed. 2d 841). This 
fact was recognized by appellant. For, in her answer, she 
advised the District Court of the existence of the separa¬ 
tion agreement providing for the custody and maintenance 
of the parties’ minor child, and prayed that the court in¬ 
clude such agreement as part of any decree passed. So, 
when the case came on for hearing, the situation of the 
minor child had been formally placed in the lap of the 
court for the exercise of its discretionary power in the 
premises. This the court exercised in the judgment of 
divorce entered by specifically ordering (1) that the cus¬ 
tody of the minor child be granted to appellant, and (2) 
that the separation agreement, which contained definite 
and certain provisions for the maintenance of said minor 
child, be approved and incorporated therein. And what 
was done constituted by plain implication, although not in 
the usual directive language, an order against the appellee 
to pay the stipulated weekly amount as permanent alimony 
for support of the minor child. As was also said by this 
Court in Emrich v. McNeil, supra (page 309): 



“It was the duty of the court to act for the protection 
of the child and the situation is one, consequently, in 
which it is proper to assume that its official duty was 
performed.” 

Further to hold that there was no order entered against 
the appellee to support the child, but merely judicial sanc¬ 
tion given to a private contract of the parties, is to disre¬ 
gard entirely one of the fundamental maxims of equity 
jurisprudence, i.e., that “equity regards substance rather 
than the form” (21 C. J. 204, and authorities cited). Again, 
as to the procedure followed, precedent appears therefor 
from the following observation of this Court in Emrich v. 
McNeil, supra (page 309): 

“It may be observed in passing that it would seem to 
be better practice—if the court approves such a stipula¬ 
tion—that it should be incorporated into the decree it¬ 
self.” 

The decision of this Court in Woodruff v. Woodruff, 85 
U. S. App. D. C. 424; 176 F. 2d 72, and of the Municipal 
Court of Appeals in the same case, 60 A 2d 538, and relied 
upon by the District Judge in his ruling, did not reach the 
question here presented. It had become res judicata when 
no appeal had been taken from the original order of the 
District Court, and prior to the institution of the suit in 
the Municipal Court. Likewise the decision of this Court 
in Queen v. Queen, decided January Term 1951, also relied 
upon, did not involve the point in counsel’s opinion. 

The general rule unquestionably is that, where a separa¬ 
tion agreement is merely approved or ratified or both in a 
decree of divorce, there is no order to pay which can be 
enforced by contempt proceedings, and the aggrieved party 
is left to the contract obligation for relief. However, where 
the agreement is not only approved or ratified but also 
incorporated in the decree itself, the question becomes one 
of intention from all the circumstances involved, and the 
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determinable factor is whether the requirements of the 
agreement have become the requirements of the court. See 
annotation in 154 A.L.E. 479. 

Divorce proceedings constitute by far the largest volume 
of actions filed in the District Court. Separation agree¬ 
ments, when not collusive, tend to relieve that court of a 
part of the heavy load of such cases. However, at least 
where the rights of minor children are involved, such agree¬ 
ments should not be traps for the unwary to walk into. 
And counsel submits, whether appellant’s contention is 
right or wrong, the question of procedure presented is of 
sufficient importance to require full clarification by this 
Court. 


n. 

It follows, of course, that if the incorporation of the set¬ 
tlement agreement in the judgment of divorce did not con¬ 
stitute in substance an order against appellee to pay ali¬ 
mony for support of the minor child, the District Court 
lacked jurisdiction to enter a money judgment under au¬ 
thority of the divorce judgment as well as to entertain 
contempt proceedings. However, if such be the case, there 
was jurisdiction at least to enter a money judgment for the 
arrearage due as a contract obligation, and enforcible by 
the ordinary process for debt. For this Court ruled in 
Emrich v. McNeil, supra, that there is no jurisdiction vested 
in the Municipal Court to entertain an action based upon 
a separation agreement of parents for support of their 
min or child; and that sole jurisdiction for this purpose lies 
in the District Court in the original divorce proceeding. 
Therefore, surely appellant cannot be denied her rights 
under both aspects of the equation, which is the result of so 
much of the ruling of the District Court that it had no juris¬ 
diction to enter a money judgment under the motion. 


CONCLUSION 

The order of the District Court should be reversed under 
one or the other of the points presented by the foregoing 
argument. 

Respectfully submitted, 

Thos. Morton Gettings 
Attorney for Appellant 
416 5th St., N.W. 
Washington, D. C. 
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22 Filed Oct. 7,1948. Harry M. Hull, Clerk 


COMPLAINT FOB ABSOLUTE DIVORCE 
(Five Tears Voluntary Separation) 

The complaint of Leon Sisson respectfully shows to the 
Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and has since the parties 
separated resided at 1249 Lawrence Street, N. E., and 2001 
Upshur Street, N. E. 

2. The defendant, Mary Elizabeth Sisson, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and has since the parties separated resided at 3121 
Mount Pleasant Street, N. W-, Washington, D. C., and 1665 
Lamont Street, N. W., Washington, D. C. 

3. The plaintiff, Leon Sisson, and the defendant, Mary 
Elizabeth Sisson, were married in Fairfax, Virginia, on 
April 16,1934. 

4. That one child was bora as result of said marriage, 
namely, Arnold Gray Sisson, who is now fourteen years of 
age, and is now and has been since the parties separated in 
the custody of the defendant. 

5. That differences arose between the parties resulting 
in their separation in the month of August, 1939; that since 

that time the parties have not lived together nor 
23 cohabited as husband and wife. 

Wherefore the plaintiff prays: 

1. That a judgment of this Court be entered granting him 
a divorce a vinculo matrimonii from the defendant on the 
ground of five year voluntary separation. 
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2. For such other and further relief as to the Court may 
seem just and proper. 


Leon Sisson. 


M. Mahomer, Jr., 717 National Press Building, Attorney 
for Plaintiff. 


24 Filed Dec. 3, 1948. Harry M. Hull, Clerk 


ANSWER TO COMPLAINT FOR ABSOLUTE DIVORCE 
(Five Years Voluntary Separation) 

Comes now the defendant, Mary Elizabeth Sisson, in an¬ 
swer to the Complaint filed for absolute divorce on the 
grounds of five years voluntary separation and states as 
follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and since the parties sep¬ 
arated has resided at 3121 Mt. Pleasant Street, N. W., and 
1665 Lamont Street, N. W. 

2. That the plaintiff and defendant were married in Fair¬ 
fax, Virginia, on April 16,1934 

3. That one child was bom of said marriage, namely, 
Arnold Gray Sisson, who is now 14 years of age and is now 
and has been since the parties separated in the custody of 
the defendant. 

4 That the defendant neither admits nor denies the other 
allegations of the Complaint but demands strict proof 
thereof. 

5. That a separation agreement between the parties was 
entered into on September 8th, 1948, providing for the 
custody and maintenance of the minor child. 

Wherefore, the defendant prays that said agreement be 
included as part of any decree that shall issue from this 
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honorable Court, and for such other and further relief as 
to the Court may seem just and proper. 

(s) Mary Elizabeth Sisson. 

* 

25 District of Columbia, ss: 

Mary Elizabeth Sisson being first duly sworn on 
oath, according to law, deposes and says that she has read 
the foregoing Answer subscribed by her and knows the con¬ 
tents thereof; that the matters and things therein stated are 
true of her best knowledge, information, and belief. 

(s) Mary Elizabeth Sisson. 


26 Filed Apr. 14,1949. Harry M. Hull, Clerk 


JUDGMENT FOB ABSOLUTE DIVORCE 

This cause having come on for hearing and it having been 
established by competent evidence (a) that the plaintiff, 
Leon Sisson, and the defendant, Mary Elizabeth Sisson, 
were legally married in Fairfax County, Virginia, on the 
16th day of April, 1934; (b) that the parties separated in 
August 1939 and have lived separate and apart from each 
other without cohabitation continuously since that date; 
and (c) that the plaintiff has been a bona fide resident of 
the District of Columbia for more than two years next pre¬ 
ceding the filing of his complaint herein, it is by the Court 
this 14th day of April, 1949, 

Ordered, adjudged and decreed that the plaintiff, Leon 
Sisson, be and he is hereby granted an absolute divorce a 
vinculo matrimonii from the defendant, Mary Elizabeth 
Sisson, on the ground of five years voluntary separation 
without cohabitation, and it is further 

Ordered that the defendant, Mary Elizabeth Sisson, shall 
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have the permanent custody of Arnold Gray Sisson, the 
minor child of the parties hereto, and it is further 

Ordered that the agreement of the parties dated Sep¬ 
tember 8,1948, and attached hereto as Exhibit “a” be and 
it hereby is approved by the Conrt and incorporated herein 
by reference. 

27 Provided, however, that this judgment shall not 
become operative to dissolve the bonds of matrimony 

existing between the parties hereto until the expiration of 
the time allowed by law for taking an appeal, nor until the 
final disposition of any such appeal so taken, nor in any 
event until the expiration of six months after the date 
hereof. 

(s) F. Dickinson Letts, Judge. 
See: (s) Everett M. Raff el. Attorney for Defendant. 

28 Filed Apr. 14,1949. Harry M. Hull, Clerk 

Exhibit (a) 

This agreement, made in duplicate this 8 day of Sept. 
1948, by and between Leon W. Sisson, hereinafter referred 
to as “husband/’ and Elizabeth M. Sisson, hereinafter re¬ 
ferred to as “wife.” 


WITNESSETH 

Whereas, the parties hereto are husband and wife and 
one child, Arnold G. Sisson, now aged thirteen, has been 
bora of said marriage, and 

Whereas, the parties are now living separate and apart 
and have been so living for more than ten years past, and 
there is no hope of reconciliation, and 

Whereas, the parties hereto did temporarily adjust be¬ 
tween themselves claim for maintenance and support of the 
child, and 
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Whereas, the parties now desire to permanently adjust 
between themselves all property rights and all claims for 
maintenance and support of the wife and child, 

Now Therefore, in consideration of the premises and the 
sum of One Dollar ($1.00), the said parties hereto do cov¬ 
enant and agree, one with the other, as follows: 

1. The said husband will pay to the wife, commencing as 
of July 2nd, 1948, the sum of $20.00 per week for the sup¬ 
port of the child and a like sum each week thereafter until 
the child reaches the age of twenty-one years or until the 
death of said child, whichever date is earlier. Provided, 
however, if the child at any time is placed, with the consent 
first had and obtained of the husband, in a private school or 
summer camp mutually agreeable to the parties hereto, and 
at the expense of the husband, the aforesaid weekly pay¬ 
ments to the wife shall cease during the period said child 
is in such private school or summer camp. 

29 2. In addition to the afore-mentioned weekly pay¬ 

ment, the husband agrees to pay upon receipt of 
proper bills or estimates not in excess of $240.00 annually 
for clothing required by said child, and also to pay for all 
dental, medical and hospital bills incurred for necessary 
care of said child. 

3. The wife is to have custody of the child with the right 
of the husband to see said child at reasonable times but 
which shall not interfere in any event with the child’s 
schooling. Further the husband is also to have the right to 
have the child with him for a period not in excess of three 
weeks during the summer vacation period. 

4. The husband will maintain in force a life insurance 
policy on his life for the benefit of the child in the sum of 
at least $10,000.00. 

5. The wife does hereby release and discharge the hus¬ 
band from any and all rights and claims that she now has, 
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or may in the future have, for support, maintenance and 
alimony for herself, and does hereby further relinquish, 
release and quit claim unto the husband any and all rights j 
and claims that she now has, or may in the future have, by 
way of dower, inheritance, distribution or otherwise, and 
whether the interest be legal or equitable, in and to said 
husband’s property, real, personal and mixed, and includ¬ 
ing all property hereinafter acquired. j 

6. The husband does relinquish, release and quit claim j 
unto the wife any and all rights and claims that he now has, ! 
or may in the future have, by way of curtesy, dower, in- j 
heritance, distribution or otherwise, and whether the inter¬ 
est be legal or equitable, in and to said wife’s property, 
real, personal and mixed, and including all property herein¬ 
after acquired. 

i 

i 

30 7. The parties hereto agree that, upon the request 

of one party, the other will promptly execute and 
acknowledge any and all deeds and conveyances necessary 
to enable said party to sell and dispose of his or her indi¬ 
vidual property, free from any apparent right or interest 
of the other therein. 

I 

8. The parties hereto further agree that they will neither ! 

interfere with nor molest each other, either directly or in- j 
directly, in person, property, affairs or otherwise; and the 
wife also agrees that she will incur no debts in the name of j 
the husband during the time he complies with this agree¬ 
ment. | 

i 

9. It is further agreed that, in the event either party vio- j 
lates any provision hereof or refuses to perform any obliga-! 
tion upon him or her imposed, the other shall have the i 
right to seek specific performance in any court having 
jurisdiction. 

_ _ _. j 

In Witness Whereof, the parties hereto have set theiri 


l 
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hands and seals on the day and year first hereinbefore 
written. 

In presence of: (s) Leon W. Sisson (Seal). 

Elizabeth L. Newsom 

(s) Elizabeth W. Sisson (Seal). 

E. L. Leishear 


34 Filed Jnly 5, 1950. Harry M. Hull, Clerk 




AFFIDAVIT 

Mary Elizabeth Sisson, being first duly sworn on oath, 
according to law, deposes and says as follows: That she is 
the defendant in the above cause; that on April 14, 1949, 
this Honorable Court ordered that the agreement of the 
parties dated September 8, 1948, and placed in the record, 
be approved by the Court and incorporated within the 
Judgment for Absolute Divorce by reference; that accord¬ 
ing to said agreement, the defendant is to receive the sum 
of $20.00 per week for the support of the minor child of the 
parties, said child still being alive and under the age of 
majority; that further, the above payments were to cease if 
the child be placed in a private school at the husband’s ex¬ 
pense ; that further the plaintiff, Leon Sisson, agreed to pay 
for the child’s clothing up to the amount of $240.00 an¬ 
nually, and all the child’s medical expenses; that the plain¬ 
tiff has not paid the sum of $375.00 to the Charlotte Hall 
Military Academy for the child’s schooling for the semes¬ 
ter ending June 4, 1950; that the plaintiff has made no 
weekly payments for the weeks of June 5,1950 to date, and 
is $80.00 in arrears; that the plaintiff has not paid the sum 
of $38.50 which is due for the child’s clothing; that the 
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plaintiff has not paid the snm of $9.00 which is dne for the 
child’s medical expenses; that farther, the plaintiff has told 
the defendant for the past three weeks that he is planning 
to go to Afghanistan, and on Jnne 30, 1950, plaintiff told 
defendant that he was preparing to leave this country and 
expected to be overseas sometime after the month of July, 
1950; that plaintiff refuses to give defendant any idea of 
when he will commence paying his arrearage and the cur¬ 
rent alimony, and the defendant believes in view of plain¬ 
tiff’s threats that he intends, or is about to, leave the juris¬ 
diction of this Honorable Court to avoid supporting his 
child. 

(s) Mary Elizabeth Sisson. 

35 Subscribed and sworn to before me this 30th day 
of June, 1950. 

(s) Francis G. Boswell, Notary Public, D. C. 


41 Filed Jan. 15,1951. Harry M. Hull, Clerk 


AFFIDAVIT 

Mary Elizabeth Sisson, being first duly sworn on oath, ac¬ 
cording to law, deposes and says as follows: that to supple¬ 
ment her previous affidavit filed in this cause on June 30, 
1950, your affiant states that she has incurred and paid the 
following expenses upon behalf of the child of the parties; 
the sum of $81.97 to Lansburgh & Bro. for clothing; the 
sum of $24.00 for medical expenses; and the sum of $10.00 
for dental expense; the foregoing being in addition to pre¬ 
viously alleged amounts. 

(s) Mary Elizabeth Sisson. 
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42 Filed Jan. 29,1951. Harry M. Hull, Clerk 


MOTION TO CITE PLAINTIFF IN CONTEMPT AND 

MONEY JUDGMENT 

Comes now the defendant and moves this Honorable 
Court to cite the plaintiff in contempt for that he is in 
arrears under Order of this Honorable Court of April 14, 
1949, in the amount of $848.47, and refers to the attached 
affidavit and affidavits filed previously in the cause, and also 
moves this Honorable Court to enter a money judgment 
against plaintiff in the amount of $848.47, and for such 
other and further reasons as may be advanced at the time 
of hearing of this Motion. 

(s) Everett M. Raff el, Attorney for Defendant, 1010 
Vermont Avenue, N. W. 


43 Filed Jan. 29,1951. Harry M. Hull, Clerk 


AFFIDAVIT 

Everett M. Raff el, being first duly sworn on oath, ac¬ 
cording to law, deposes and says as follows: that he is at¬ 
torney of record for the defendant in the above cause; that 
as such he has had occasion to speak to both the defendant 
and counsel for the plaintiff concerning the various pay¬ 
ments of moneys made by plaintiff to defendant; that both 
defendant and counsel for plaintiff are in accord as to the 
total sum of such payments; that in subtracting that sum 
from the previous arrearage, and the other amounts which 
have become due and payable from the date of the original 
affidavit filed in this cause of June 30, 1950, your affiant 
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arrives at the figure of $848.47, as to which amount your 
affiant believes there can be no dispute. 

(s) Everett M. Raffel. 

Sworn and subscribed to before me this 29th day of Jan¬ 
uary, 1951. 

(s) Virginia Colvin, Notary Public, D. C. 


18 EXCERPTS FROM PROCEEDINGS 

Washington, D. C. 
February 14, 1951 


The Court: The Court is of the opinion, on the basis of 
the Woodruff case, as affirmed in the Circuit Court of Ap¬ 
peals, and upon the basis of the Queen case, decided in our 
Court of Appeals within the last two or three weeks, that 
from the facts and pleadings in this case the Court does 
not have authority to adjudicate in contempt for failure to 
pay maintenance in this case. 

The Court believes that the agreement between the 
19 parties is a contract, independent and apart from 
the decree of divorce, a contract obligation which 
would be enforceable between the parties regardless of the 
decree of divorce, and under the circumstances this Court 
has no authority to cite this plaintiff in contempt. The 
Court, accordingly, will deny this motion. 


44 Filed March 7,1951. Harry M. Hull, Clerk 


ORDER 

Upon consideration of the Motion of the defendant to 
. cite the plaintiff in contempt and for money judgment, filed 
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herein on the 29th day of January, 1951, and after oral 
argument heard thereon in open court by counsel for both 
parties, and it appearing to the satisfaction of the Court 
that as the final decree of April 19, 1949, does not direct 
the plaintiff to pay alimony or money for the support of 
the minor child of the parties, the Court lacks authority to 
adjudicate the plaintiff in contempt or to grant a money 
judgment, it is, therefore, by the Court this 7th day of 
March, 1951, 

Ordered, adjudged, and decreed that defendant’s motion 
to cite the plaintiff in contempt and for money judgment 
be and the same is hereby denied. 

(s) Edward A. Tamm, Judge. 

« . • 

V 



